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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

UNITED STATES OF AMERICA, 

Plaintiff, 


v. 


Civil No. 19-2426 


CHARLES E. BURCH, II, a/k/a CHARLES 
BURCH; AIRREALE MCCOWAN a/k/a 
ARIELLA MCCOWAN; MONTEL SPELLER; 
CIARRA MILLER; and The Unknown Heirs, 

Executors, Administrators, Devisees, Trustees, 

Legatees, Creditors, and Assignees of EVELINA L. 
BURCH (deceased borrower); the Unknown 
Spouses of the Deceased and other Defendants; the 
Unknown Stockholders, Officers, Successors, 

Trustees, Creditors and Assignees of such 
Defendants as are existing, dissolved or donnant 
corporations; the Unknown Executors, 

Administrators, Devisees, Trustees, Creditors, 
Successors and Assignees of such Defendants as are 
or were partners or in partnership; and the Unknown 
Guardians, Conservators and Trustees of such of the 
Defendants as are minors or are in any way under 
legal disability; and the Unknown Heirs, Executors, 
Administrators, Devisees, Legatees, Trustees, 

Creditors and Assignees of any Person alleged to be 
deceased and made Defendants as such, 

Defendants. 

COMPLAINT 


COMES NOW the United States of America, by Stephen R. McAllister, United States 
Attorney for the District of Kansas, and Jon P. Fleenor, Assistant United States Attorney, and for 
its cause of action alleges: 

1. This is a civil action for foreclosure of a Mortgage brought by the United States of 
America under the provisions of 28 U.S.C. § 1345. 
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2. Evelina L. Burch (Borrower) died intestate on January 11, 2017. 

3. Service may be made upon the Defendants in the following manner: 

a. Defendant Charles E. Burch, II, a/k/a Charles Burch, may be served by 
delivering a copy of the Summons and Complaint to him at 4141 W. Nez Perce 
St., Apt. 204, Boise, Idaho 83705, within the jurisdiction of this Court. This 
Defendant may be considered within the jurisdiction of the Court pursuant to the 
long-arm statute, K.S.A. § 60-308(b). 

b. Defendant Airreale McCowan a/k/a Ariella McCowan may be served by 
delivering a copy of the Summons and Complaint to her at 2601 E. Pecan Rd., 
Phoenix, Arizona 85040-3653, within the jurisdiction of this Court. This 
Defendant may be considered within the jurisdiction of the Court pursuant to the 
long-arm statute, K.S.A. § 60-308(b). 

c. Defendant Montel Speller may be served by publication since his address 
is unknown. 

d. Defendant Ciarra Miller may be served by publication since her address is 
u nkn own. 

e. Upon the Unknown Heirs, Executors, Administrators, Devisees, Trustees, 
Legatees, Creditors, and Assignees of Evelina L. Burch (deceased borrower), the 
Unknown Spouses of the deceased and other Defendants; the Unknown 
Stockholders, Officers, Successors, Trustees, Creditors and Assignees of such 
Defendants as are existing, dissolved or donnant corporations; the Unknown 
Executors, Administrators, Devisees, Trustees, Creditors, Successors and 
Assignees of such Defendants as are or were partners or in partnership; and the 
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Unknown Guardians, Conservators and Trustees of such of the Defendants as are 
minors or are in any way under legal disability; and the U nkn own Heirs, 
Executors, Administrators, Devisees, Legatees, Trustees, Creditors and Assignees 
of any Person alleged to be deceased and made Defendants as such, by 
publication, since the addresses of these Defendants are unknown. 

4. Deceased borrower Evelina L. Burch, executed and delivered to Plaintiff, acting 
through the Rural Housing Service, United States Department of Agriculture, a promissory note 
on January 3, 1991, in which she promised to pay Plaintiff the principal amount of $24,160.00, 
together with interest thereon at the rate of 9.0000 percent (9.0000%) per annum on the unpaid 
balance. As consideration for this note, Plaintiff made a Rural Housing loan to Evelina L. Burch, 
pursuant to the provisions of Title V of the Housing Act of 1949 (42 U.S.C. § 1471, et seq.). A 
true and correct copy of the Promissory Note is attached as Exhibit A. 

5. To secure the payment of the indebtedness, deceased borrower Evelina L. Burch, 

did, on January 3, 1991, execute and deliver a purchase-money security interest in the form of a 

real estate mortgage upon certain real estate located in Allen County, Kansas, within the 

jurisdiction of this Court, described as follows: 

Lot Four (4), Block One Hundred Twenty-six (126), of the 
Original Townsite of the City of Iola. 

6. This real estate mortgage was filed for record on January 3, 1991, in the office of 
the Register of Deeds of Allen County, Kansas, in Book 173 at Pages 241-244. A true and 
correct copy of the Mortgage is attached as Exhibit B. 

7. Pursuant to the Housing Act of 1949, as amended, 42 U.S.C. § 1490a, and the 
implementing regulations, 7 C.F.R. 3550.162, the Real Estate Mortgage also secures the 
recapture of interest credit or subsidy granted to deceased borrower Evelina L. Burch. The total 
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amount of interest credit or subsidy subject to recapture is $21,804.94, such amount to be 
recovered in rem only, and only after recovery of the principal (including advances and other 
recoverable costs) and accrued interest through the date of any judgment. A true and correct copy 
of the Subsidy Repayment Agreement is attached as Exhibit C. 

8. Plaintiff is the owner and holder of the liability and security documents as set out 
above, attached as Exhibits A-C. 

9. Deceased borrower Evelina L. Burch failed to pay Plaintiff installments of 
principal and interest when due in violation of the provisions of the liability and security 
documents set out above. Plaintiff has elected to exercise its option to declare the entire unpaid 
principal balance plus interest to be immediately due and payable and has made demand for 
these amounts. No payment has been received. 

10. The amount due on the promissory note and mortgage is principal in the amount 
of $13,867.55 (including unpaid principal of $8,234.42, escrow replenish of $3,163.13, agency 
title report fees of $375.00, caretaker fees of $2,080.00, and nonsufficient funds of $15.00) as of 
July 20, 2019; plus interest in the amount of $2,413.96 (including interest on principal of 
$1,884.22 and interest on advances of $529.74) accrued to July 20, 2019; plus interest accruing 
thereafter at the daily rate of $3.4159 (including daily interest on principal of $2.0304 and daily 
interest on advances of $1.3855) to the date of judgment; plus administrative costs (including but 
not limited to lis pendens filing fee and title reports expenses) pursuant to the promissory note 
and mortgage; plus filing fees in the amount of $400.00 allowed pursuant to 28 U.S.C. 

§ 2412(a)(2); plus interest thereafter at the rate set forth in 28 U.S.C. § 1961; plus court costs and 
the costs of this action presently and in the future incurred. Plaintiff also demands in rem 
judgment in the amount of $21,804.94 for interest credit or subsidy subject to recapture; plus 
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interest after the date of judgment at the rate set forth in 28 U.S.C. § 1961; and foreclosure of the 
Defendants' interests in the subject real estate. 

11. No other action has been brought for recovery of these sums and no payment has 
been received. 

12. The Plaintiff has completed all loan servicing requirements of Title V of the 
Housing Act of 1949, 42 U.S.C. § 1471, et seq. 

13. The following Defendant may claim an interest in the real estate that is the subject 
of this action: 

a. Defendant Charles E. Burch, II, a/k/a Charles Burch, may claim an interest 
as an heir at law of deceased borrower Evelina L. Burch. 

b. Defendant Airreale McCowan a/k/a Airella McCowan may claim an 
interest as an heir at law of deceased borrower Evelina L. Burch. 

c. Defendant Montel Speller may claim an interest as an heir at law of 
deceased borrower Evelina L. Burch. 

d. Defendant Ciarra Miller may claim an interest as an heir at law of 
deceased borrower Evelina L. Burch. 

e. The Unknown Heirs, and other u nkn own defendants listed in paragraph 3 
of this complaint, may claim an interest by and through Evelina L. Burch. 

13. The indebtedness due Plaintiff is a first and prior lien on the property described 

above. 

14. The interests of Defendants are junior and inferior to the interests of Plaintiff 
United States of America. 
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15. By execution of the mortgage the deceased borrower, Evelina L. Burch, agreed 
that the Lender United States, acting through the Rural Housing Service, would not be bound by 
any present or future State laws allowing for any right of redemption or possession of the real 
estate following any foreclosure sale. Exhibit B, paragraph 19. Therefore, Evelina L. Burch 
waived all rights of redemption and there is no right of redemption for any party, including lien 
creditors. 

16. The security real estate has been abandoned. 

WHEREFORE, Plaintiff demands an in rem judgment against the real property for 
principal in the amount of $13,867.55 (including unpaid principal of $8,234.42, escrow replenish 
of $3,163.13, agency title report fees of $375.00, caretaker fees of $2,080.00, and nonsufficient 
funds of $15.00) as of July 20, 2019; plus interest in the amount of $2,413.96 (including interest 
on principal of $1,884.22 and interest on advances of $529.74) accrued to July 20, 2019; plus 
interest accruing thereafter at the daily rate of $3.4159 (including daily interest on principal of 
$2.0304 and daily interest on advances of $1.3855) to the date of judgment; plus administrative 
costs (including but not limited to lis pendens filing fee and title reports expenses) pursuant to 
the promissory note and mortgage; plus filing fees in the amount of $400.00 allowed pursuant to 
28 U.S.C. § 2412(a)(2); plus interest thereafter at the rate set forth in 28 U.S.C. § 1961; plus 
court costs and the costs of this action presently and in the future incurred. 

Plaintiff also demands foreclosure of the Defendants' interests in the subject real estate. 

Plaintiff further demands in rem judgment in the amount of $21,804.94 for interest credit 
or subsidy subject to recapture; plus interest after the date of judgment at the rate set forth in 28 
U.S.C. § 1961. 
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Plaintiff further demands that its Mortgage be declared a first and prior lien on the real 
estate described herein and that such advances as the Plaintiff may be authorized and required to 
pay for insurance premiums, real estate taxes, title fees, or other costs necessary to protect the 
security during the pendency of this proceeding be allowed as a first and prior lien on the 
security. 

Plaintiff further demands that the United States of America be granted judgment 
foreclosing its mortgage on the subject real property and the interests of all Defendants. 

Plaintiff further demands that the judgment granted the United States of America in the 
Order and Judgment is the final judgment of this Court. 

Plaintiff further demands that all legal right, title and interest which the Defendants have 
in the real estate be foreclosed, and the real estate be sold at public sale to the highest bidder, in 
accordance with 28 U.S.C. §§ 2001-2003, inclusive, with no right of redemption in any party, 
and that the sale be subject to any unpaid real estate taxes, special assessments and easements of 
record. 

Plaintiff further demands that it may bid up to the full amount due it at the time of the 
sale without paying funds into the Court, which bid shall satisfy the requirement for a cash sale, 
and that the sale proceeds be applied in the following order: 

(1) Filing fees in the amount of $400.00 allowed pursuant to 28 U.S.C. 

§ 2412(a)(2); 

(2) The costs of this action and the foreclosure sale; 

(3) The interest accruing on Plaintiffs in rem judgment of foreclosure; 

(4) Plaintiffs in rem judgment of foreclosure; 

(5) The interest accruing on Plaintiffs in rem judgment for interest 
credit or subsidy subject to recapture; 
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(6) Plaintiffs in rem judgment for interest credit or subsidy subject to 
recapture; and, 

(7) Any remaining balance should be held by the Clerk of the District 
Court to await the Court’s further order. 

Plaintiff further demands that all right, title, and interest in and to the real estate of the 
Defendants, and of all persons claiming by, through or under her be decreed to be junior and 
inferior to the Plaintiffs Mortgage and be absolutely barred and foreclosed. 

Plaintiff further prays that, if the grantee named in the United States Marshal’s Deed, or 

the grantee’s assigns, are denied possession of the real property, a Writ of Assistance issue out of 

this Court to the United States Marshal for the District of Kansas, upon application of the grantee 

or assigns, ordering and directing the United States Marshal to place the grantee or assign, in 

full, complete, and peaceful possession of the real property. 

Respectfully submitted, 

STEPHEN R. MCALLISTER 
United States Attorney 
District of Kansas 

s/ Jon P. Fleenor_ 

JON P. FLEENOR 

Assistant United States Attorney 

Ks. S.Ct. No. 14002 

500 State Avenue, Suite 360 

Kansas City, Kansas 66101 

PH: (913) 551-6730 

FX: (913)551-6541 

Email: jon.fleenor@usdoj.gov 

Attorneys for the Plaintiff 


8 



Case 2:19-cv-02426 Document 1 Filed 07/24/19 Page 9 of 9 


REQUEST FOR PLACE OF TRIAL 

The United States of America hereby requests that trial of the above-entitled matter be 
held in the City of Kansas City, Kansas. 


s/ Jon P. Fleenor_ 

JON P. FLEENOR 
Assistant United States Attorney 
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Exhibit A: Promissory Note 
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USDA-FmHA 'o—/ w & 'Stl/ nq LI ptfscfy 

Form FmHA 1940-16 PROMISSORY NOTE 

(Rev. 8/87) 

STATE 

iSMSAS_ 

COUNTY 

AT.T.F.N_ 

CASE NO. 

la-m- 


Date_ January 3 _, 199.1—. 

FOR VALUE RECEIVED, the undersigned (whether one or more persons, herein called “Borrower”) jointly and 
severally promise to pay to the order of the United States of America, acting through the Farmers Home Administration, 

United States Department of Agriculture, (herein called the “Government") at its office in I Q LA , KS - 


TYPE OF LOAN 
RH - 502 PROGRAM 


THE PRINCIPAL SUM nr /TWENTY FOUR THOUSAND ONE. HIMDRED_STXTY ..ANTI 00/10/1-—) 

DOLLARS (S 24.160.Of)- ), plus INTEREST on the UNPAID PRINCIPAL of 

NINE- PERCENT (9.0 0- %) PER ANNUM. 


Payment of the said Principal and Interest shall be as agreed between the Borrower and the Government using one of three 
alternatives as indicated below: (check one) 


Q I. Principal and Interest payments shall be deferred. The interest accrued to_, 19_ 

shall be added to the Principal. Such new Principal and later accrued Interest shall be payable in-regular 

amortized installments on the dates indicated in the box below. Borrower authorizes the Government to enter the amount of 

such new Principal herein S_and the amount of such regular installments in the box below, 

when such amounts have been determined. 


□ II. Payment of Interest shall not be deferred. Installments of accrued Interest shall be payable on the 
of each_beginning on-- 19-- through- 


19- 


Principal and later accrued Interest shall be paid in. 


installments as indicated in the box below; 


396 _ 

f{] Ill. Payments shall not be deferred. Principal and Interest shall be paid in— _installments as indicated 

in the box below: 


$____ on . 


February 3 


., 19 91 , and 


3rd 


of each .. mpnfch. 


1 192.00- - _-_thereafter on the . 

until the PRINCIPAL and INTEREST are fully paid except that the FINAL INSTALLMENT of the entire indebtedness 

THIRTY THREE- 


evidenced hereby, if not sooner paid, shall be due and PAYABLE . 




_) YEARS 


from the DATE of this NOTE. The consideration herefor shall support any agreement modifying the foregoing schedule 
of payments. 











































Case 2:19-cv-02426 Document 1-2 Filed 07/24/19 Page 3 of 4 


If the total amount of the loan is not advanced at the time of loan dosing, the loan shall be advanced to the Borrower as 
requested by Borrower and approved by the Government. Approval of the Government is mandatory provided the advance is 
requested for a purpose authorized by the Government. Interest shall accrue on the amount of each advance from its actual 
date as shown on the reverse hereof. Borrower authorizes the Government to enter the amount and date of such advance in 
the Record of Advances. 

Payment of principal and interest shall be applied in accordance with FmHA accounting procedures in effect on the date of 
receipt of the payment. Borrower agrees to pay late charges in accordance with FmHA regulations in effect when a late 
charge is assessed. 

Prepayments of scheduled installments, or any portion thereof, may be made at any time of the option of Borrower. Refunds 
and extra payments, as defined in the regulations (7CFR §1951.8) of the Farmers Home Administration according to the 
source of funds involved, shall, after payment of interest, be applied in accordance with FmHA regulations and accounting 
procedures in effect on the date of receipt of payments. 

Borrower agrees chat the Government at any time may assign this note. If the Government assigns the note and insures the 
payment thereof, and in such case, though the note is not held by the Government, Borrower shall continue to pay to the 
Government, as collection agent far the holder, all installments of principal and interest as scheduled herein. 

If this note is held by an insured lender, prepayments made by Borrower may, at the option of the Government, be remitted 
by the Government to the holder promptly or, except for final payment, be retained by the Government and remitted to the 
holder on either a calendar quarter basis or an annual installment due date basis. The effective date of any prepayment 
retained and remitted by the Government to the holder on an annual installment due date basis shall be the date of the pre¬ 
payment by Borrower, and the Government will pay the interest to which the holder is entitled accruing between the effective 
date of any such prepayment and the dace of the Treasury check to the holder. 

CREDIT ELSEWHERE CERTIFICATION: Borrower hereby certifies that he/she is unable to obtain sufficient credit else¬ 
where to finance his/her actual needs at reasonable rates and terms, taking into consideration prevailing private and coopera, 
tive rates and terms in or near his/her community for loans for similar purposes and periods of time, and that the loan 
evidenced hereby shall be used solely for purposes authorized by the Government. 

LEASE OR SALE OF PROPERTY: If the property constructed, improved, purchased, or refinanced in whole or in part 
with the loan evidenced hereby is (1) leased or rented with an option to purchase, (2) leased or rented without option to 
purchase for a term exceeding 3 years, or (3) sold or title is otherwise conveyed, voluntarily or involuntarily, the Government 
may at its option declare the indebtedness evidenced hereby immediately due and payable. 

REFINANCING AGREEMENT: Borrower hereby agrees to provide periodic financial information as requested by the 
Government. If at any time it shall appear to the Government that Borrower may be able to obtain a loan from a responsible 
cooperative or private credit source at reasonable rates and terms for loans for similar purposes and period of time, Borrower 
will, at the Government’s request, apply for and accept a loan in sufficient amount to pay this note in full and, if the lender 
is a cooperative, to pay for any necessary stock. This paragraph and the preceding paragraph shall not apply to any comaker 
signing this note pursuant to Section 502 of the Housing Act of 1949 to compensate for deficient repayment ability of 
other undersigned person(s). 

CREDIT SALE TO NONPROGRAM BORROWER: The provisions of the paragraphs entitled “Credit Elsewhere Certifica¬ 
tion," and “Refinancing Agreement” do not apply if (1) this promissory note represents in whole or part payment for prop¬ 
erty purchased from the Government and (2) the loan represented by this promissory note was made to the borrower as an 
nonprogram borrower under Title V of the Housing Act of 1949, as amended, and regulations promulgated thereunder. 

DEFAULT: Failure to pay when due any debt evidenced hereby or perform any covenant or agreement hereunder shall 
constitute default under this instrument and any other instrument evidencing a debt of Borrower owing to, insured or Guar¬ 
anteed by the Government or securing or otherwise relating to such a debt; and default under any such other instrument shall 
constitute default hereunder. UPON ANY SUCH DEFAULT, the Government at its option may declare all or any part of 
any such indebtedness immediately due and payable. 

This Note is given as evidence of a loan to Borrower made or insured by the Government pursuant to the Title V of the 
Housing Act of 1949 and for the type of loan as is indicated in the “TYPE OF LOAN” block above. This Note shall be 
subject to the present regulations of the Farmers Home Administration and to its future regulations not inconsistent with the 
express provisions hereof. 
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Presentment, protest, and notice are hereby waived. 

X d? vdLvc/v _ (SEAL) 

EVELINA L. BURCH (BORROWER) 

- jsmssj (SEAL| 

702 SOUTH SYCAMORE 


IOLA, KS 66749 


RECORD OF ADVANCES 


AMOUNT 

DATE 

AMOUNT 

DATE 

AMOUNT 

DATE 

d)S 24.160.00 

1-3-91 

(8)S 


(15) S 


(2) S 


(9)S 


(16) S 


(3) S 


(10) S 


(17) S 


(4) S 


(IDS 


(18) S 


(5) S 


(12) S 


(19) S 


(6)$ 


(13) S 


(20) S 


(7)S 


(14) S 


(21) S 


TOTAL 

s 24,160.00 



* UJ. Qonmmini minim omai lM7-72»*ai/»i»t< 


Position 2 


FmHA 1940 16 (Rev. 8/87) 
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Exhibit B: Mortgage 
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Poiitian S 

USDA-FmHA 

Forai FmHA 427 1 KS 

(Rev. 3-90) REA L ESTATE MORTGAGE FOR KANSAS 

THIS MORTGAGEis made and entered into by Evelina h. Burch 


7 3 


reading in. 


AU$n. 


County, Kansas, whose put office address is 


702 South Sycamore. Tola 


66749 


herein called “Borrower," and die United States of Atneika.aetmi through the Farmers Home Administration, United States 
Department of Agriculture, herein called the "Government," and 

WHEREAS Borrower is indebted tu the Government as evidenced by one or more promissory note(s) ot assumption 
igreement(s} or any ahared appreciation or recapture agreement, herein celled "note,'' which has been executed by Borrower, 
is ptytble to the order of the Government, authorhes acceleration of the enlire indebtedness st the option of the Govern¬ 
ment upon any default by Borrower, and is described ei follows. 

Annual Rale Due Dare of Final 


Data of Instrument 


Principal Amount 


of Interest 


Installment 


January 3, 1991 


$ 24 / 160.00 


9.01 


Januarv } 


?fl5d 


(The interest rate for limited resource fatm ownership or limited resource operating losses) secured by this instrument 
may be increased as provided in tha Farmers Home Adminisutdon regulations and the note.) 

And the note evidences a loin to Borrower, and the Government, at any time, may assign the note and insure the 
payment thereof pursuant to the Consolidated Firm and Rural Development Act, or Title V of the Housing Act of 1949 
or any other statutes administered by the Firm era Home Administration, 

And it ii the purpose and intent of this instrument that, among other things, at all times when the note isheld by the 
Government, or in the event the Government should assign dils Instrument without insurance of the note, this Instrument 
dull meute payment of the note; but when the note Is held by an inured holder, this instrument shall not secure payment of 
the note or attach to the debt evidenced thereby, but u to the note and such debt dull constitute an indemnity mortgage 
to secure the Government against lots under Its insurance contract by reason of any default by Borrower; 

And this instrument also secures the recapture of any interest credit or subsidy which may be granted to the Borrower 
by the Government pursuant to 42 U.S.C. § 1490a or any amounts due under any Shared Appreciation Agreeraent/Recapture 
Agreement entered into pursuant to 7 U.S.C. 2001. 

And this instrument also secures future advances made to anyone herein called borrower under a note or notea covering 
loans mad* or Insured under the Consolidated Farm and Rural Development Act of Title V of the Homing Act of 1949 or 
any other statutrs administered by the Farmers Home Administration, for the total principal indebttdneas of the original 
future loans and advances subject to the same terms and conditions regarding the assignment of said notes as hereinabove 
provided, and all references in this instrument to the “note” shall be deemed to Include future notes and advances. 

NOW, THEREFORE, In consideration of the loan(i) , and as security for future loans pursuant to the Consolidated 
Faint and Rural Development Act or Title V of the Housing Act of 1949 or any other statutes administered by the Farmed 
Home Administration, and (a) at all timet when the note is held by the Government, or in the event the Government should 
assign this Instrument without insurance of the payment of the note, to secure prompt payment of the note end any renewals 
and extensions thereof and any agreements contained therein. Including any provision for the payment of an insurance or 
other charge, (b) at all times when the note Is held by an fawned holder, to secure performance of Borrower's agreement 
herein to Indemnify and save harmless the Government against loss under its insurance contract by reason of any default by 
Borrower, and (c) In any event and at all times to secure the prompt payment of all advances and expenditures made by the 
Government, with Interest, as hereinafter described, and the performance of every covenant and agreement of Borrower 
coatained herein or in any supplementary agreement, Borrowar does hereby mortgage, assign, and warrant to tha Gov¬ 
ernment the following property situated In the Slate of Kanaaa, Countries) of Allen 


241 


FmHA 427-1 KS (Rev. 3-90) 
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Lot Four (4), Block One Hundred Twenty-six (12$), 
of the Original Townsite of the City of Iola. 


together with ill righ.li (Including the righa to mining product*, gravel, ofl, pi, coal or other mineral]), interests, easements, 
heredlumentt and appurtenances thereunto belonging, the renu, issues, and profit* thereof and revenues and income there* 
from, all Improvement! and persons! property now or later attached thereto or reaaonahly naceiary to the tue thereof, 
Including, but not limited to, nnps, refrigerators, dothet wishers, clothes divan, ot carpeting purchased or financed lit 
whale or in part with loin funds, all water, water rights, and water sock pertainini thereto, and all payments at any time 
owbii to Borrower by virtue of any sale, leaae, transfer, conveyance, or condemnation of any part thereof or Interest there* 
in-all of which ire herein called "the property**; 

BORROWER for Borrower's «If, Borrower's heirs, executors, administrator*, successors and assigns WARRANTS THE 
TITLE to the property to the Government apbiat ell lawful claims end demands whatsoever except any liens, encumbrances, 
easements, reservations, or conveyances specified hereinabove, and COVENANTS AND AGREES at fallows: 

(1) To pay promptly when due any indebtedness to the Government hereby secured and to indemnify and save harm- 
lea the Government against any loa under iu Insurance of payment of the note by reason of any default by Borrower. At 
all times when the note is held by an insured bidder. Borrower toll continue to make payments on the note to the Govern¬ 
ment, at collection apnt for the holder. 

(2) To pay to the Government such feet and other charges as may now or hereafter be required by regulations of the 
Fsnuers Home Administration. 

(3) If required by the Government, to make additional monthly payments of 1/12 of the estimated annual taxes, 
assessments, Insurance premiums and other chirps upon the mortppd premises. 

(4) Whether or not the note is insured by the Government, the Government may at any time pay any other amounts 
including advances for payment of prior and/or junior liens, required herein to be paid by Borrower and not paid by Bor* 
rowar when due, is well as any coats and expenses for the preservation, protection, or enforcement of this lien, as advances 
for the account of Borrower. AU nidi advances ton bear interest et the rate home by the note which has the highest interest 
rate. 

(5) All advance! by the Government, including advances for payment of prior and/or junior liens, in addition to any 
advances required by the terms of the note, as described by this instrument, with Interest, toil be immediately due and pay¬ 
able by Borrower to the Government without demand at the place dedpated in the latest note and toll be retired hereby. 
No aich advance by the Government toil relieve Borrower from breach of Borrower’s covenant to pay. Any payment made 
by Borrower may be applied on the not* or any Indebtedness to the Government secured hereby. In any order the Govern¬ 
ment determines. 

(6) To use to loan evidenced by to note solely for purposes authorised by the Government. 

(7) To pay when due ail taxes, Bens, judgments, encumbrances, and assessments lawfully attaching to or assessed 
against the property, including all charges and asaeasments bt connection with water, water rights, tad water atoek pertaining 
to or retlOiitbly necessary to the ua of the real property described above, and promptly deliver to the Government without 
demand receipts evidencing such payments. 

(8) To ktap the property insured at reipiirad by and under insurance policies approved by the Government and, at 
la request, to deliver such policies to to Government 

(9) To maintain improvements in good repair and make repairs required by to Government; operate the property In 
a good and htobandmanlike maeuitr, comply with such fum cMuervation practices and rams and horns management plana 
as the Government from time to cbne may prescribe; and not to abandon to property, or cause or permit waste, lessening or 
impairment of the security covered hereby, or, without to written eonaant of to Government, cut, remove, or lease any 
timber, (revel, oil, pi, eou, or otor minaret* except a* may be neeaoaiy for ordinary domestic purposes. 


2*42 
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(10) To comply with ill taws, ordinances, end regulations affecting the property. 

(11) To pay or reimburse the Government forrrprrisei niwaehly necessary oUnddaalal to the protection of the lien 

end priority hereof end to the enforcement of or the complianoejrithJhe pwjfjriotahereof end of the note end any nipple- 
mentiry agreement (whether before or after default), (nduiiijgJiuCpQl Ibniiji^qcpnu^jnldence of tide to and nirvey of 
the property,.coiti of recording this and other instrurae.ats, ftftoraptf fere. iy trEH!^I nurt cotta, and expetuea of ad¬ 
vertising. telling, and conveying the property. ^ . _ ' . ® 

(12) Except at otherwlte provided by the Farmert Hofrie' Adminifradon regulation*, neither the property nor any 
portion thereof or intcrett therein dull be leaaed, assigned, told, tmtaferted, or encumbered voluntarily or otherwlie, without 
the written content of the Government. The Government dull have the aolc and exchttive rights si mortgagee hereunder. 
Including but not limited to the power to grant eouenta, partial relearn, subordinations, tistTsatisfaction, and no insured 
holder dull have any right, title or interett In or to the Hen or any benefits hereof. 

(13) At all reasonable times the Government and Its agents may inspect the property to amertaln whether die cov¬ 
enants and agreements contained herein or In any supplementary agreement are being periotmed 


(14) The Government may (a) adjust the interett rate, payment, terms or balance due on the loan, fb) irtcreaae the 
mortgage by an amount equal to deferred interest on the outstanding principal balance, (e) extend or defer the maturity of. 
and renew and reschedule the payments on, the debt evidenced by the note or any indebtedness to the Government recuted 
by this Instrument, (d) release any party who is liable under the note or for the debt from liability to the Government, 
(e) release portions of the property and subordinate its lien, and (Q waive any other of its right* under this instrument. Any 
and ill this can and will be done without affecting the Uen or the priority of this Instrument or Borrower's or any other 
party’s liability to the Government for payment of the note or debt ascured by this instrument unless the Government says 
otherwise in writing. HOWEVER, any forbearance by the Govemment-whethcr once or aften-in exercising any right or 
remedy under this instrument, or otherwise afforded by applicable law, dull not be a waiver or or preclude the exercise of 
any mch right or remedy. 

(15) If at any time it shall appear to the Government that Borrower may be able to obtain a loan from a production 
credit association, a Federal land bank, or other responsible cooperative or private credit source, at reasonable rates end 
terms for ioani for similar purposes and periods of time. Borrower will upon the Government's request, apply for and accept 
auch loan in sufficient amount to pay the note and any indebtedness secured hereby end to pey for any stock necesury 
to be purchased in a cooperative lending agency in connection with such loin. 

(Id) Default hereunder shall constitute default under any other real came, or under any personal property, or other 
security Instrument held or insured by the Government end executed or assumed by Borrower, end default under any such 
other security instrument shall constitute default hereunder. 

(17) SHOULD DEFAULT occur in the performance or discharge of any obligation in this instrument or secured by 
this Instrument, or should the parties named as Borrower die or be declared Incompetent, or should any one of the parties 
turned as Borrower be discharged In bankruptcy or declared an insolvent, or make an assignment for the benefit of creditors, 
the Government, at its option, with or without notice, may: (a) declare the entire amount unpaid under the note end any 
Indebtedness to the Government hereby secured Immediately due end payable, (b) for the account of Borrower incur end pay 
reasonable expenses for repair or maintenance of end Uke possession of, operate or rent the property, (c) upon application 
by It and production of this instrument, without other evidence and without notice of hearing of laid application, havt a 
receiver appointed for the property, with the usual powers of rectlvtrs in like cuts, (d) foreclose this instrument u provided 
herein or by law, end (e) enforce any and ell other rights and remedies provided herein or by present or future laws. 

(11) The proceeds of foreclosure tale thill be applied In the following order So the payment of: (e) costs and expenses 
incident to enforcing or complying with the provisions hereof, (b) any prior lieu required by law or a competent court to 
be so paid, (e) the debt evidenced by the nott and eh indebtedness to the Government secured hereby, (d) inferior lieu of 
record required by law or i competent court to be so paid, (e) it the Government*! option, nay other indebtedness of Bor¬ 
rower owing to or insured by the Government, end (f) any balance to Borrower. At foreclosure or other sale of nil or any 
part of tha property, the Government and its agents may bid and purchase u ■ stranger and may pay the Government's 
share of the purchase price by crediting such amount on any debts of Borrower owing to or insured by the Government, 
in the order prescribed above. 

(19) Borrower agrees that the Government will not be bound by any present or future State laws, (a) providing for 
valuation, appraisal, homestead or exemption of the property, (b) prohibiting meinicunee of an action for e deficiency 
judgment ot limiting the amount thereof or the time within which such setion must be brought, (c) prescribing sny other 
limitation*, (d) allowing any right of redemption or possession following any foreclosure tale, or (e) limiting the conditions 
which the Government may by regulation impose, including the interest rata U may charge, as ■ condition of approving s 
transfer of the property to e new Borrower. Borrower expressly waives the benefit of any such Stele laws. Borrower here¬ 
by relinquishes, waives, and conveys ill rights in choirs or consummate, of descent, dower and curtesy. 

(20) if any pert of the loan for which this instrument is given shsB be used to finance the purtbajc, construction or 
repair of property to be used ns in owner-occupied dwelling (herein called “the dwelling") end if Borrower intend! to sell or 
rent the dwelling and hie obtained the Government's consent to do so (a) neither Borrower nor anyone authorized to act for 
Borrower will, after receipt of e bona fide offer, refuse to negotiate for its tele or rental, or will otherwise nuke unavailable or 
deny said property, to anyone because or rue, color, religion, sex, nation*! origin and (b) Borrower recognizes *a illegal and 
hereby disclaims and will not comply with or attempt to enforce any restrictive covenants on said property relating to race, 
color, religion, in, or national origin. 


(21) Borrower further agrees that the loaa(t) secured by this instrument will be tn default should any loin proceeds 
be used for a purpose that wiH contribute to excessive erosion of highly credible lend or to the conversion nf wetlands to 
produce an agriculture! commodity, is further explained in 7 CFR Part 1940, Subpart G, Exhibit M. ~ . _ 
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(32) TWi lutnuncnt ihall b« subject to the present refulatioiu of the Farraen Home Admlnlitntion, end to la future 
regulation* not inconsistent with the exprea proviaknii hereof. 

(23) Notice* given hereunder thill be not by certified mil, uniat othtrwite required by Uw, ind addressed, unless 
tod uitil tome other address It designated in t notice to green, In the cue of the Cor eminent to Ferment Home Adalolttn- 
ties it Topeka, Ktxrai 66613. tod in the ease of Borrower it die address shown In the Fermers Home Administration 
Finance Office records (which normally will be the same as the post office address shown above). 

(24) If tny providers of this instrument or application thereof to any person or ctrcumstaneei is held invalid, such 
invalidity will not effect other provisions or ipp lies Horn of the instrument which can be liven effect without the Invalid 
provision or application, and to that end the provisions hereof ere declared to be severable, 

IN WITNESS WHEREOF, Borrower htr hereunto set Borrower's hand(s) and seil(s) this 3rd dsy 

of_ January_1921.. 


.1 'l*<t ____ (SEAL) 

Evelina L. Burch 


(SEAL) 


STATE OF KANSAS 
COUNTY OF ALLEN 



ACKNOWLEDGMENT 


On this 3rd_day of January A.D., 19-91, before me 

a notary public 

tttlm of mfflc*r taking orfriio*lft!J 


ptnonally appeared 


Evelina L. Burch 


to me known to be the Identical penoo(i) named in and who executed the foregoing instrument and acknowledged that 


ante.. 


* ( * 

• csV \ , w T *»/) )• Vr -' 

Myxi^ieiiaaf (japtwe_ 


•^•PMhl h»*** 


. executed the seme 11 


her 


. voluntary act and deed. 


12-9-91 


Denise L. Gilmore “• 

‘ ' /V. 

\* * •' u*v 


• r 


STATE OF KANSAS I 
aUCN COIINTT 9 Jf 

"“’-"SEr- 

_jhfcjyt 

Hm r / 



■dr. tf'iV* 


sV 

* '4 . 


tLbCgjf- 


Hm* S bgMvMM 
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Exhibit C: Subsidy Repayment Agreement 
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FnHA Instruction IS..-I 
Exhibit A 


> 

&lfl, 


UNITED STATES DEPARTMENT OF AGRICULTURE 
FARMERS HOME ADMINISTRATION 


Subsidy Repayment Agreement 

Date of Note 1-3-9 1 Amount of Note $24,160 .00Date of mortgage 1-3-91 
Date of Note _ Amount of Note_ Date of mortgage _ 


Type of assistance: 


Address of Property: 702 S. Sycamore 


1. Interest credit /X / 

2. Homeowners hlp A ssistance 

Program / / 


Iola, KS 66749 


BORROWER: BURCH, Evelina L. 
CO-BORROWER: 


1 This agreement entered into pursuant to 7 CFR 1951-1, between the United 
States of America, acting through the Farmers Home Administration (FmHA) 
(herein called "the Government”) pursuant to section 521 of Title V of the 
Housing Act of 1949 and the borrower(s) whose name(s) and address(es) appears 
above (herein sometimes referred to as "borrower"), supplements the note(s) 
from borrower to the Government as described above, and any promissory 
note(s) for loans made to borrower in the future by the Government. 

Such future notes, when executed, will be listed below the signature line 
of this Subsidy Repayment Agreement. 

2 I (we) agree to the conditions set forth in this agreement for the 
repayment of the subsidy granted me (us) in the form of interest credits 
or Homeownershlp Assistance Program (HOAP) subsidy (hereinafter called 
"subsidy"). 

3 I (we) agree that the real property described in the mortgage(s) 
listed above is pledged as security for repayment of the subsidy received 
or to be received. I (we) agree that the subsidy is due and payable upon 
the transfer of title or non-occupancy of the property by me (us). 1 
(we) understand that the real estate securing the loan(s) is the only 
security for the subsidy received. 1 (we) further understand that I (we) 
will not be required to repay any of the subsidy from other than the value 
(as determined by the Government) of the real estate, mortgaged by myself 
(ourselves) in order to obtain a Section 502 Rural Housing (RH) loan. 


(9-27-7J) SPECIAL ?li 
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FmHA Instruction 1951-1 
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Page 2 

4 I (we) understand that so long as I (we) continue to own the property 
and occupy the dwelling as ay (our) residence, I (we) may repay the principal 
and interest owed on the loan and defer repaying the subsidy amount until 
title to the property is conveyed or the dwelling is no longer occupied by 

me (us). If such a request is made, the amount of subsidy to be repaid 
will be determined when the principal and interest balance is paid. The 
mortgage securing the FmHA RH loan(s) will not be released of record until 
the total amount owed the Government has been repaid. 

5 1 (we) agree that Paragraph 6 of this agreement is null and 
void should the property described in the mortgage(s) be voluntarily 
conveyed to the Goverment or liquidated by foreclosure. 

ft When the debt is satisfied by other than voluntary conveyance of the 
property to the Government or by foreclosure, 1 (we) agree that sale 
proceeds will be divided between the Government and me (us) in the 
following order: 

(a) Unpaid balance of loans secured by a prior mortgage as well as 
real estate taxes and assessments levied against the property which 
are due will be paid. 

(b) Unpaid principal and interest owed on FtaHA RH loans for the 
property and advances made by FmHA which were not subsidy and are 
still due and payable will be paid to the Government.. 

(c) 1 (we) will receive from the sale proceeds actual expenses 
incurred by me (us) necessary to sell the property. These may include 
sales commissions or advertising cost, appraisal fees, legal and 
related costs such as deed preparation and transfer taxes. Expenses 
incurred by me (us) in preparing the property for sale are not allowed 
unless authorized by the Government prior to incurring such expenses. 
Such expenses will be authorized only when FmHA determines such expenses 
are necessary to sell the property, or will likely result in a return 
greater than the expense being incurred, 

(d) 1 (we) will receive the amount of principal paid off on the 
loan calculated at the promissory note interest rate. 

(e) Any principal reduction attributed to subsidized interest 
calculations will be paid to the Government. 

(f) I (we) will receive my original equity which is the difference 
between the market value of the security, as determined by the 
FmHA appraisal at the time the first loan subject to recapture of 
subsidy was made, and the amount of the FmHA loan(s) and any 

prior iien. This amount is _ and represents 

__ percent of the market value of the security. (The 
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percent is determined by dividing my (our) original equity by 
the market value of the security when the loan was closed.) The 
dollar amounts and percent will be entered at the time this agreement 
is signed by me (us) and will be part of this agreement. 

(g) The remaining balance, after the payments described in (a) thru (f) 
above have been paid is called value appreciation . The amount of 
value appreciation to be paid to the Government, in repayment or 
the subsidy granted, is the lesser of (1) the full amount of the subsidy or 
(2) an amount determined by multiplying the value appreciation by the 
appropriate factor in the following table. 


Average interest rate paid by me (us) 


No. of Months 
the Loan was 
Outstanding 

1% or 
Less 

1.1 

to 

2% 

2.1 

to 

3X 

3.1 

to 

4% 

4.1 

to 

5% 

5.1 

to 

6% 

6.1 

to 

7% 

7.1 

or 

greater 

0 to 59 

.78 

.68 

.60 

.51 

.44 

.32 

.22 

.11 

60 to 119 

.75 

.66 

.58 

.49 

.42 

.31 

.21 

.11 

120 to 179 

.73 

.63 

.56 

.48 

.40 

.30 

.20 

.10 

180 to 239 

.65 

.56 

.49 

.42 

.36 

.26 

.18 

.09 

140 to 299 

.59 

.51 

.46 

.38 

.33 

.24 

.17 

.09 

300 to 359 

.53 

.45 

.40 

.34 

.29 

.21 

.14 

.09 

360 to 396 

.47 

.40 

.36 

.31 

.26 

.19 

.13 

.09 


(h) I (we) will receive the amount of value appreciation less the 
amount paid the Government as determined in (g) above. 1 (we) will 
also receive an additional amount in proportion to my original equity 
by reducing the amount of value appreciation due to the Government by 
the percent of my (our) original equity as shown in (f) above. 

(i) If I (we) am the recipient of HQAF, the amount of value appreciation 
to be recaptured will be calculated as if I (we) had paid i percent 
interest on the loan, unless the average interest rate paid by me (us) 
was greater than 1 percent. In such cases it will be determined based 

on the average interest rate paid by me (us). 

(j) If this agreement is for a subsequent loan(s) only, the amount 

of repayment determined in (g) above will be reduced by the following 
percent: . This percent will be determined by dividing the 

amount of the loan(s) subject to recapture by the total outstanding 
RH debt. This percentage will be entered at the time I (we) sign this 
agreement. 

(k) If this agreement is for more than one loan that is subject to 

recapture, the subsidy repayment computations will be based on the total 
subsidy granted on all loans. 1 


(9-27-79) SPECIAL Ptf 
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7 When a FmHA RH loan is repaid by ocher than foreclosure, voluntary 
conveyance, or sale of property, the amount of subsidy to be repaid the 
Government will be determined in the same manner as described in paragraph 
6 of this Exhibit hut based on the appraised value determined by FmHA 
instead of sales price. In such cases, the subsidy due the Government 
will remain a lien on the property until paid. It must be paid upon non 
occupancy, sale, or transfer of title to the property. 

8 I (we) have read and agree to the provisions of this agreement. 

y c?< _ Borrower 

EVELINA L. BURCH Co - Borrower 


lr-3-91_ 

Date signed 


Acceptgd^and Agreed JjPVn . 

_ Tmk offIclal) 


County Supervisor 


(Title) 


Date 













